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IDENTITY AND INTEREST OF AMICI 

 The identity and interest of amici are set forth in the accompanying 

motion for leave to file this brief. 

ISSUE ADDRESSED BY AMICI 

Whether the State may elevate a charge from a misdemeanor to 

a felony based on the fact that the defendant previously resolved a 

misdemeanor charge by successfully completing the terms of a 

deferred sentence, culminating in the entry of a plea of not guilty and 

the dismissal of the charges. 

ARGUMENT WHY REVIEW SHOULD BE GRANTED 

The issue raised in the petition for review is of substantial public 

importance to criminal defendants in Washington State, and the trial court 

and the Court of Appeals both ruled incorrectly on this important issue.  

This Court should grant review to provide clear guidance to litigants and 

correct the erroneous logic of the courts below. 

A. This issue is important to litigants beyond the defendant 

in this matter 

This Court should grant review because the issue it presents is of 

“substantial public interest.”  RAP 13.4(b).  The logic of the Court of 

Appeals opinion may not be limited to individuals charged with repeat 

indecent exposure offenses.  Instead, there are multiple statutes that 

elevate an offense from a misdemeanor to a felony based on the 
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defendant’s criminal record.  Although not all of the statutes are worded 

identically, the Court of Appeals’ opinion could arguably be extended to 

apply to some of the most commonly prosecuted offenses in our state, 

such as: 

▪ Vehicle Prowling (RCW 9A.52.100(3));  

▪ Violation of a Court Order (RCW 26.50.110(5));  

▪ Domestic Violence Assault Fourth Degree (RCW 9A.36.041(3)); 

▪ Harassment (RCW 9A.46.020(2)(b));  

▪ Stalking (RCW 9A.46.110(5)(b); and 

▪ Communicating with a Minor for Immoral Purposes 

(RCW 9.68A.090(2)).1 

If trial courts adopt the logic of the Court of Appeals opinion, it 

may therefore affect not only Mr. Conaway, but a large number of other 

criminal defendants facing potential felony prosecutions in the future.  

Litigants should have clarity from this Court about whether a prior charge 

that was dismissed pursuant to a deferred sentence can be used as a 

predicate conviction to elevate their charges from a gross misdemeanor to 

a felony. 

 
1 Driving under the influence, RCW 46.61.502(6), would not be affected 

by the Court’s ruling in this case, because it enhances a sentence based on 

a “prior offense” rather than a “conviction.”  The term “prior offense” is 

defined in a separate statute, RCW 46.61.5055. 
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B. The Court of Appeals erred 

This Court should also grant review because the Court of Appeals 

decision was incorrect.  When a defendant has completed the terms of a 

deferred sentence, the trial court enters a plea of not guilty and dismisses 

the case.  It defies a common-sense understanding of the terms “not 

guilty” and “dismissed” to hold that a charge disposed of in that manner 

would constitute a prior conviction for the purposes of elevating a later 

charge from a misdemeanor to a felony. 

In State v. Haggard, this Court did rule that a charge dismissed 

pursuant to a deferred sentence counted as a conviction for the purposes of 

calculating the “washout period” of the Sentencing Reform Act.  195 

Wn.2d 544, 461 P.3d 1159 (2020).  But in reaching that holding, this 

Court was also careful to say that its holding applied only to the definition 

of conviction under the Sentencing Reform Act.  Id. at 552 (“The SRA is a 

technical statute, with specific definitions for the terms it uses.”).  In fact, 

this Court specifically noted that the language of the statute governing 

deferred sentences “does not contain language allowing future 

prosecutions to use a previously dismissed conviction.” Id. at 552.  The 

Court of Appeals ignored this critical language when it ruled that 

Mr. Conaway could face a felony charge instead of a misdemeanor charge 

based on the prior dismissed case. 
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Further, our legislature is well aware of how to structure a statute 

to elevate an offense to a felony based on a finding that the defendant had 

prior charges dismissed pursuant to a deferred sentence.  Our driving 

under the influence statute, RCW 46.61.502, elevates that crime from a 

misdemeanor to a felony if the defendant has three “prior offenses” in the 

previous ten years.  In defining the term “prior offense,” the legislature 

explicitly spelled out that a misdemeanor charge dismissed pursuant to a 

deferred sentence constituted a prior offense.  

RCW 46.61.5055(14)(a)(xvii).  The fact that the legislature chose not to 

include the same language in the indecent exposure statute (or other laws 

that make repeat offenses more serious crimes) indicates that it did not 

intend for such dismissed cases to serve as predicate offenses in this 

context. 

The same specificity is contained in the statutes governing 

vacation of conviction.  In RCW 9.94A.640, the legislature made clear 

that under certain circumstances, a vacated felony conviction may qualify 

“as a prior conviction for the purpose of charging a present recidivist 

offense.”  RCW 9.94A.640(3)(b).  So too in RCW 9.96.060, the statute 

governing vacating misdemeanor convictions.  Under the terms of that 

statute, only certain vacated domestic violence convictions constitute prior 

convictions for the purposes of elevating a future charge to a felony.  
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RCW 9.96.060(6)(a)-(b).  No such language exists to indicate that 

sentences dismissed pursuant to a deferred sentence may be alleged as 

prior convictions in future prosecutions, indicating that the legislature did 

not intend for those convictions to be used in such a manner. 

CONCLUSION 

This case presents an issue of significant public importance.  This 

Court should grant review to clarify that a misdemeanor charge that was 

dismissed pursuant to a deferred sentence does not constitute a prior 

conviction that may be used to elevate an offense from a misdemeanor to a 

felony. 

 Respectfully submitted this 19th day of April, 2021. 

s/Mark B. Middaugh    

WSBA #51425 

Attorney for Amicus Curiae WACDL 

E-mail: mark@middaughlaw.com 

 

s/Alexandria Hohman    

WSBA #44104 

Attorney for Amicus Curiae WDA 

E-mail: ali@defensenet.org 
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